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Court of First Instance 
[2010] HKCFI 827 

5 October 2010 

Basic Law arts  37 and 39 

 

HKBOR art 19(2) 

 

ICCPR art 23(2) 

 

 

 

Right to marry — Post-operative male-to-female  
transsexual applying to marry as woman – Registrar of 
Marriages refusing application – Whether  
infringement of right to marry as a matter of law – 
Whether relevant statutory provisions unconstitutional  
 

W was a Hong Kong permanent resident classified and 
registered at birth as a male. From an early age, however, 
W felt female. Following a course of psychiatric  
treatment, ongoing assessment, as well as hormonal  
treatment from public hospitals and clinics, W  
underwent successful sex reassignment surgery.  
Subsequently, under her new identity and as a female, 
she applied to the Registrar of Marriages to register her 
marriage with her male partner in accordance with the 
provisions of the Marriage Ordinance (MO). The  
Registrar refused the application, following which W 
brought proceedings for judicial review. 

The issues raised were whether a post-operative male-to-
female transsexual could marry a man (as opposed to a 
woman) in Hong Kong, either as a matter of law  
pursuant to ss21 and 40(2) of the MO (and s20(1)(d) of 
the MO) (the first issue), or, alternatively, as a matter of 
constitutional entitlement under the BL (Basic Law) and 
the HKBOR (the second issue). 
 
On the first issue, the judge held that on the proper  
interpretation of the relevant statutory provisions, „man‟ 
and „woman‟, and „male‟ and „female‟, did not cover a 
post-operative transsexual man and woman respectively, 
but rather their sex was and continued to be determined 
according to their biological sex at birth, for the  
purposes of those provisions.  

On the second issue, the judge concluded that insuffi-
cient changes had taken place (in the last 40 years or so, 
i.e. since Corbett v Corbett [1971] 2 WLR 1306, which was 



 

 

W v Registrar of Marriages cont’d 

“[I]t is hoped that this case 

would serve as a catalyst for 

the Government to conduct 

general public consultation 

on gender identity, sexual 

orientation and specific 

problems and difficulties 

faced by transsexual people, 

including their right to 

marry.”  

 
A Cheung J 

W  
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said to represent the present state of the law in Hong Kong) and there were  
insufficient arguments to justify giving Article 37 of the BL or 19(2) of the 
HKBOR a new and wider scope of operation than it was originally intended 
when those instruments were enacted. It was explained that the most important  
consideration which led to that conclusion was the absence of sufficient evidence 
in the instant case to demonstrate a „shifted societal consensus‟ in present day 
Hong Kong regarding marriage to encompass a post-operative transsexual. The 
judge further added that neither was there any evidence indicating any general 
consensus reached or emerging amongst the Contracting Parties to the ICCPR to 
that effect, and nor was there any other compelling legal reasons for giving the 
constitutional right to marry an expanded interpretation. 
 
In those circumstances, the judicial review challenge was dismissed and the  
decision of the Registrar was upheld.   
For commentary on this case,  see articles by Karen Lee Man Yee  and Marco Wan, 
(2010) 40 HKLJ 549-562 and (2011) 41 HKLJ (pending). 
 

MA v Director of Immigration 

Court of First Instance 
[2010]  HKCFI  6 

6 January 2011 

Basic Law arts 28, 29, 30, 
33, 37, 39, 41 and 154(2)  
 
BOR arts 3, 14 and 19  
 
BORO (Cap 383) s 11  
 
ICCPR art 6 

Right to employment - Mandated refugees and 
screened-in torture claimants – Policy of the  
Director of Immigration  
 

The five applications for judicial review in this case 
concerned four mandated refugees and one screened
-in torture claimant.  All of the applicants had been 
effectively stranded in Hong Kong in the aftermath 
of the favourable determination of their applications 
and pending resettlement. All survived on a  
combination of assistance in kind provided by the 
Hong Kong  Government, and the assistance  
provided by religious and charitable institutions. 
 
The applicants complained that the policy of the  
Director of Immigration not to permit mandated 
refugees or screened-in torture claimants to work in 
Hong Kong, even where the individual had been 
stranded for a prolonged period of time, forced 
them to live on the mercy and charity of others, and 
to survive at a subsistence level. They contended that 
the blanket policy of refusing them permission to 
work infringed the injunction against cruel,  
inhuman or degrading treatment, as well as their 
right to employment and also complained  that their  



 

 

MA v Director of Immigration cont’d 

“The Director is not bound 

to devise his policy in 

accordance with the 

relevant human rights, 

which are not directly 

enforceable by mandated 

refugees and screened-in 

torture claimants.”  

 
A Cheung J 

MA  
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right to private life and human dignity had been compromised. Alternatively, it 
was argued that the blanket policy was unreasonable in the public law sense.  

The court first dealt with the factual matter of whether the Director had a policy 
not to allow mandated refuges or screened-in torture claimants to work whilst  
remaining in Hong Kong pending resettlement.  It was noted that the applicants 
did not fall into any of the immigration guidelines for entry for work, and so were 
thus prima facie not permitted to take up employment. There was, however, a  
discretion on the part of the Director to consider each case on its own individual 
merits.  It was conceded that this discretion had never been exercised in relation 
to permitting a mandated refugee or screened-in torture claimant to work. 

Moving on to the issue of the violations to substantive rights claimed by the  
applicants, the court began by analysing the extent to which the BORO  and the 
ICCPR applied to mandated refugees and screened-in torture claimants. The  
applicants claimed that as their immigration status had already been decided by 
the Director, who suffered their presence and stay in Hong Kong pending  
resettlement, they were not caught by the s11 exception of application of the 
BORO to the Immigration Ordinance in relation to matters concerning entry 
into, stay in and departure from Hong Kong. 

A Cheung J, held that the phrase “entry into, stay in and departure from Hong 
Kong” must be given its natural and ordinary meaning. The phrase covered the 
entire period that a foreigner is on Hong Kong soil, from arrival until departure, 
whether the „stay‟ be legal or illegal.  Further, the Immigration Ordinance gives 
the Director powers to permit or authorize entry of foreigners on conditions, one 
of which is the restriction on taking up employment.  The applicant‟s cases were 
thus determined to be caught by s11. 

Turning to the claim under Article 6 of the ICCPR, the court went on to  
determine that the matter of the right to work fell squarely within the reservation 
made by the UK Government when the Covenant was applied to Hong Kong. 
The reservation expressly stated that the Government reserved the right to  
interpret Article 6 as not precluding the impositions of restrictions based on place 
of birth or residence qualifications on the taking of employment. 

The court then examined the applicants‟ reliance on rights concerning freedom of 
choice of occupation provided under BL Article 33. Here, it was noted that while 
the authorities had answered negatively the question of whether there is a right to 
be employed in a particular field, it had not thus far dealt with the question of 
whether the Article engaged a right and freedom to seek and take up available  
employment. 

The point was left open by the court, as it determined that the applicant‟s were 
not residents on whom the BL was capable of conferring rights in any event.  This 
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MA v Director of Immigration cont’d 

“(The) anxious scrutiny 

approach (does not) entitle 

the court to tell the Director 

that he must take into 

account humanitarian or 

similar considerations under 

any or any particular 

circumstances when 

exercising his wide 

discretions.” 
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was so because Article 33 must be read in tandem with Article 44, which states 
that non-residents only  enjoy the rights guaranteed in Chapter III „in accordance 
with the law‟, and Article 39(1) which stipulates that the provisions of the 
ICESCR are applied with reservations with respect to matters of immigration. The 
conclusion was that the right of Hong Kong residents to take up available  
employment was not intended by the drafters of the BL to extend to mandated 
refugees and screened-in torture claimants. 
 

The challenges against the blanket policy were then re-examined, from the starting 
point of the question of the intensity of review to be applied in conventional  
public law. It was held that in situations where the relevant fundamental right was 
not domestically enforceable the anxious scrutiny approach, whereby the court 
would subject the decision to rigorous examination to determine whether, for  
example, the decision met high standards of procedural fairness, was the  
applicable approach.  This approach did not compel a decision-maker to act in 
accordance with a fundamental right as such, but it did require justification of 
their decision and subjected the decision to a suitably intensive review.  The court 
then explained that in immigration and deportation matters, the overall  
immigration picture would provide an important, if not overwhelming  
justification for stringent policies on the part of the Director. 
 

As such, the court accepted that the Director was entitled to believe that any  
relaxation in employment policy would act as a “strong pulling force” in attracting 
a large number of illegal immigrants.  Further, the Director could not be criticised 
for believing that the assistance provided by Government and other voluntary 
agencies and the ability of the applicant‟s and others in their situations to engage 
in volunteer work were relevant considerations in assessing the requests of the  
applicant‟s for permission to work. 
 

The final two challenges considered by the court consisted of a challenge against 
the recognizances given under s 36 of the Immigration Ordinance, and on the 
lack of policy regarding post-screening management of successful torture  
claimants. The requirement to obtain recognizance papers was upheld. In the view 
of the court, despite the slim chances of resettlement or departure of the  
applicants, it was not wholly impossible that they might be, and they were thus 
considered persons liable to be detained. On the issue of whether the Director 
must devise a policy for the management of successful torture claimants in  
particular, it was found that there was no legal basis upon which the Director 
could be compelled to do so. Two of the five applicants were however granted  
certiorari orders quashing the letters of refusal issued by the Director, and  
requiring him to look at the cases afresh.  

www.hku.hk/ccpl 



 

 

Court of Appeal 

[2009] HKCA  332 

11 and 12 October 2010 

 

Basic Law art 39  
 
BOR art 11(6)  
 
BORO (Cap 383) s 11  
 
CAT arts 1 and 16(1) 
 
ICCPR art 14(7) 

“It is only necessary to 

consider whether, even 

assuming the prohibition is 

a peremptory norm of 

customary international 

law, at a domestic law level 

the immigration reservation 

to the ICCPR as applied to 

Hong Kong is valid.” 

 

Fok J  
Ubamaka 
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Ubamaka v Secretary for Justice 

ICCPR– Convention Against Torture – Deportation 
– Double jeopardy – Definition of cruel, inhuman, 
or degrading treatment or punishment –
Immigration reservation  
 
The applicant is a Nigerian national who was  
sentenced to 24 years‟ imprisonment in 1993.  In 
1999, a Deportation Order was made by the Secretary 
for Security (the Secretary) requiring the applicant to 
leave Hong Kong. He had made several applications to 
be repatriated to Nigeria to serve the remainder of his 
prison sentence there. He ceased to make these  
applications when Decree No 33 of 1990 was  
promulgated by the National Drug Law Enforcement 
Agency Act (the Act) in Nigeria. The applicant feared 
that he would be tried again despite his previous  
conviction in Hong Kong He also alleged that he may 
be tortured or treated inhumanly by custodial officers 
in Nigeria. In 2007, the applicant was immediately  
detained after being released from prison. His  
application to be released on recognizance was refused 
by the Director of Immigration.  
 
In the Court of First Instance, the Court ordered that 
the Deportation Order be quashed. The Court also 
held that the detention of the applicant after being 
released from prison was unlawful. The Secretary and 
the Director (collectively known as „the appellants‟ in 
this case) appealed.  

The Court first considered whether deportation of the 
applicant amount to cruel, inhuman or degrading 
treatment or punishment. If the applicant was  
deported back to Nigeria, he might be prosecuted  
under s22 of the Act. The section makes  
exportation of narcotic drugs or psychotropic  
substances from Nigeria, as well as bringing the name 
of Nigeria into disrepute by this reason, a criminal  
offence. The Court found that Article 1 of the CAT 
defines torture and expressly excludes “pain or  
suffering arising only from, inherent in or incidental 
to lawful sanctions”. Since any prosecution under the 
Act  by  the   Nigerian   government  would be lawfully  
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Ubamaka v Secretary for Justice cont’d 

“A party making a 

reservation does so on the 

basis that the reservation is 

lawful and that, but for the 

reservation, it would not 

have acceded to the treaty 

at all.” 

 
Fok J  

Ubamaka 
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imposed, it was determined it would not fall within the scope of protection under 
the CAT. 

On the issue of double jeopardy, the Court did agree there was a practical chance 
that the applicant could be prosecuted on two grounds of the Act, but with the 
reservation that successful prosecution was not certain. It was reasonable to  
assume that the Nigerian court would take into account the special circumstances 
of the applicant, therefore, the Court concluded that deportation of the applicant 
did not amount to cruel, inhuman or degrading treatment or punishment. 
 
The applicant could not rely on Article 16 (1) of the CAT, the State Party‟s  
obligation to prevent torture to support his case. It was first noted that the CAT 
has not been incorporated into domestic law and as such does not give rise to any 
enforceable rights. Secondly, the CAT only gives protection against torture within 
the territory of the State Party. Finally, it was not the drafters‟ intention to  
prohibit refoulement indirectly through Article 16(1), since the principle of  
non-refoulement is already expressly provided for in Articles 1 and 3 of the CAT. 
 
The Court then went on to consider whether the act of deporting the applicant 
would infringe his rights under ICCPR Article 14(7) or BOR Article 11(6). Based 
on the natural and ordinary meaning of the words and the stance in AP v Italy 
(Communication No 204/1986) and ARJ v Australia (Communication No 
692/1996), the Court held that the two articles only offer protection from double 
jeopardy within Hong Kong. The Court further decided that the protection given 
by the two articles was limited to a subsequent prosecution for the same offence. 
In the other words, the applicant could still be prosecuted for another offence 
based on the same facts.  
 
It was found to be unnecessary to consider whether prohibition of torture or 
cruel, inhuman or degrading treatment or punishment was a peremptory norm of 
customary international law, as the CFI did. The Court concluded that as a matter 
of domestic law, the immigration reservation to the ICCPR as reflected in Article 
39 of the BL and s11 of the HKBORO were binding. Therefore, the Court held 
that the concession given in the lower court concerning immigration  
reservation was wrong.  
 
The Court then dealt with the issue of rationality of the Deportation Order. The 
applicant relied on the Fugitive Offenders Ordinance s5(1)(e). The section states 
that extradition based on an offence which was previously acquitted or  
convicted in Hong Kong is prohibited. The applicant argued that the Deportation 
Order gave rise to identical results as were prohibited by s5(1)(3), and that this was 
unreasonable in the public law sense. The Court rejected this on the grounds that 
extradition and deportation were distinct concepts and thus not comparable.  
 
 

 

 

 



 

 

“[I]n any situation where 

available remedies have not 

been fully pursued before 

leave for judicial review is 

sought, it is a matter for the 

Court in the exercise of its 

discretion whether to 

entertain a judicial review 

or to insist that an 

applicant exhaust other 

remedies.”   

 
Reyes J 

Sony Rai 
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Ubamaka v Secretary for Justice cont’d 

Finally, the Court held that the detention was unlawful but disagreed with the 
additional reasons given by the lower court. The reason is based on A v Director of 
Immigration [2008] 4 HKLRD 752, where it was found that grounds and proce-
dures for detention must be certain and accessible to a detainee. Other reasons 
given by the lower court (E.g. no indication that the applicant‟s deportation could 
not be effected within a reasonable period of time) were rejected.  

The appeal by the Secretary and the Director was partially allowed. The Court set 
aside lower court‟s order to quash the Deportation Order. However, the declara-
tion made by the Judge in CFI that the detention was unlawful is still valid.  

 

 

Sony Rai v The Coroner of Hong Kong 

Judicial review - Conduct of inquests – Public  
interest immunity and disclosure of information– 
Form of jury verdict – Disclosure of previous  
convictions – Whether all means under the  
Coroner’s Ordinance must be exhausted before  
application for Judicial Review proceedings 
 

The applicant was the widow of Limbu Dil Bahadur, a 
Hong Kong permanent resident of Nepalese descent 
who was shot dead by a policeman in March 2009. An 
inquest into Limbu‟s death, lasting 76 days, was held 
by the Coroner of Hong Kong before 5 jurors. The 
jury returned a verdict of „lawful killing‟ and made no  
recommendations. The applicant applied for judicial 
review to overturn the verdict of the inquest.  

The Court first considered the question of the  
purpose of an inquest before addressing specific issues 
related to that purpose, namely the refusal of the 
Coroner 1) to order the Commissioner of Police to 
disclose documents where public interest immunity 
had been claimed; 2) to require the jury to make a  
narrative verdict; and 3) to exclude the deceased‟s pre-
vious convictions for violent offences from the jury.  

Rooted in the „right to life‟ principles guaranteed by 
Article 28 BL, Article 2(1) BORO and Article 6 of the 
ICCPR, the Court held that the decision by the House  

 

Court of First Instance 
[2011]  HKCFI  42 

21 January 2011 

Basic Law art 28 
 
BORO (Cap 383) art 2(1)  
 
ICCPR art 6  
 
ECHR art 2 
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of Lords in R (Middleton) v West Somerset Coroner [2004] 2 AC 182 should apply to 
the conduct of inquests in Hong Kong. Their Lordships held that to safeguard the 
„right to life‟, the procedural obligations in conducting an inquest required the 
Coroner to determine how, when and where the deceased came to his death. The 
definition of how a deceased came to his death should be interpreted broadly,  
under the principles of Article 2 ECHR, as “by what means and in what  
circumstances” the deceased came to his death. However, the Court also affirmed 
their Lordship‟s decision that the Coroner retains the discretion to  
investigate the broader circumstances surrounding the death, including whether 
any systematic factors caused or contributed to the death. 
  
Turning to the specific issues raised by the applicant, the Court held that the 
Coroner had applied the Middleton principles in conducting the inquest into 
Limbu‟s death. It found that the Coroner did have regard to the broader  
circumstances in assessing whether the documents excluded by the Commissioner 
of Police for reasons of public interest immunity should be disclosed. The Court 
found that the Coroner, in balancing the relevance of the documents against the 
public interest, had taken into account potential systemic causes of Limbu‟s death.  
 
On the second issue, on the form of delivery of the verdict, the Court found that 
the Coroner had adopted the Middleton principles when inquiring whether the 
jury had any recommendations. The Court held that as it was open to the jury to 
make recommendations, which it did not, the requirement of a narrative verdict 
from the jury would not have produced a different result.  
 

In considering the issue of whether evidence of the deceased‟s previous  
convictions for violent offences should have been introduced, the Court rejected 
the broader approach of Middleton. The question here, the Court held, is the  
narrow consideration of how the death occurred. In this case, evidence of the 
deceased‟s propensity to attack others by violent means was relevant to the police 
constable‟s evidence that he had acted in self-defense in shooting the deceased.  
 
The Court also considered the respondent‟s argument that the applicant must  
exhaust all remedies provided for under statute before applying for judicial review, 
the relevant statute being s20(1)(b) Coroner‟s Ordinance. Applying Lord Woolf‟s 
decision in Re Rapier [1988] 1 QB 26, the Court held that as the two procedures 
overlap substantially, the Court retains discretion on whether an applicant must 
first exhaust all remedies or entertain a judicial review application.  
 
The Court dismissed the application for judicial review on the ground that it was 
satisfied the Coroner had applied the proper principles in conducting the inquest 
into Limbu‟s death.  

“Where a document is 

relevant to Court 

proceedings but is subject to 

public interest immunity, a 

judge in deciding whether or 

not to order disclosure must 

carry out a balancing 

exercise….On the one hand 

there is the potential harm 

to the public if the document 

is disclosed.  But, on the 

other hand, it is equally in 

the public interest that 

justice be duly and fairly 

administered in an 

individual case before the 

Court.”  

 
Reyes J 

Sony Rai 



 

 

“…[T}he mere existence of a 

route to free legal assistance 

for an entitled defendant is 

not enough.”  

 
McMahon J 
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HKSAR v Wong Chi Kwong 

Right to legal representation - Interests of  
justice  -  Duty-lawyer service - Right of impecunious 
clients to be informed of Legal Aid options 
 

The applicant was convicted at trial of an offense of 
trafficking and appealed his conviction on the 
grounds, inter alia, that he was not provided with legal 
representation, in breach of Article 11(2)(d) of the 
BOR. His complaint was that, through no fault of his 
own, he had been denied the services of a duty  
lawyer for his trial. As a result, he represented himself 
at trial and, despite the assistance of the trial judge,  
conducted his case poorly and was ultimately  
convicted. 

The applicant had been represented at his plea by 
counsel from the Duty Lawyer Service (DLS), which 
was provided free of charge. Further representation at 
trial however, required the payment of a HK$420 
„handling fee‟, which he had no resources to cover. 
 
A representative from the DLS gave evidence at trial as 
to the procedure governing the right to have the  
handling fee waived. The court was informed that 
where the defendant‟s financial capacity rendered him 
unable to pay the handling fee for representation at 
trial, the DLS could exercise its discretion to waive the 
fee. 
 
The representative went on to explain that  
information concerning the right to apply for a waiver 
of fee was provided only to applicants who pro-actively 
informed a staff member that they had insufficient 
means. There was no procedure by which an  
impecunious defendant would be alerted to the  
possibility of a waiver of the handling fee, nor any 
document, notice or other source of information. 
 
In allowing the appeal, the court held that the  
applicant had been denied legal representation  
because  the  procedure  adopted  by  the  DLS did not 
make him aware of the avenue by which the handling 
fee could be waived.  

Court of First Instance 
[2011]  HKCFI  23 

6 January 2011 

BOR art 11(2)(d)  
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The court discussed the issue of whether it was in the „interests of  
justice‟ that the appellant be given free legal assistance. Citing the findings of the 
European Court of Human Rights in Bentham v United Kingdom [1996] 22 EHRR 
293, it was concluded that as a matter of principle, where the immediate depriva-
tion of liberty of a defendant is at stake, the „interests of justice‟ did call for the 
provision of legal representation. 

It was determined  however, that the breach of a defendant‟s rights under Article 
11(2)(d) of the BOR was not of itself sufficient to warrant the setting aside of a  
conviction. At the least, it was held, there must be some risk of prejudice to the 
unrepresented defendant in the conduct of his trial. In the instant case, the  
appellant had challenged the admissibility of his cautioned statement to the  
police, alleging that they had placed pressure on him to admit the offense by 
promising him bail. While the plea judge had been informed by the DLS counsel 
that the appellant was minded to mount additional challenges to the admissibility 
of the statement, at trial, where the appellant was unrepresented, the magistrate 
was not informed of the further objections the appellant intended to raise.  
Further problematic issues on the appellant‟s omission of evidence and calling of 
witnesses during trial were also taken into consideration. 

The court summarized the effect of its conclusions as being that in circumstances 
where an impecunious defendant, as a result of the complexity of the issues 
against him, was entitled to legal representation, and through no fault of his own 
was denied such representation and as a consequence prejudiced in his defence, 
there would be a material breach of his right to assisted legal representation  
provided by Article 11(2)(d). 

Right   of  appeal  -  Legislative   Council   Ordinance         
Margin of  appreciation approach - Whether  finality 
principle constitutional 
 
This appeal concerned whether a finality provision, 
curtailing the right of appeal from the decision of a 
court, contained in the Legislative Council Ordinance 
(LCO) was constitutional. That provision, s67(3), states 
that, in the case of an election petition questioning the 
election of a member of the Legislative Council, the 
decision of the Court of First Instance shall be final as 
to the matters in issue. ………………………………………..  
 
The matter arose as a result of elections held in   
 

 

 

 
 

 
“The issue on appeal  

concerns the validity of the 

restriction or limitation on 

the function of the Court of 

Appeal under Article 82, 

rather than a constitutional 

right of appeal.” 

 
Ma C J 

Mok Charles Peter 

Court of Final Appeal 
[2011]  HKCFA  13 

24 February 2011 

Basic Law art 82 
 
 
 

Mok Charles Peter v Secretary for Justice 



 

 

“…[T]he burden to 

demonstrate that the 

restriction in s 67(3) of  

LCO satisfies the 

proportionality test, has 

not been satisfied.”  

 
Ma C J 

Mok Charles Peter 
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Mok Charles Peter v Secretary for Justice cont’d 

September 2008, where the first respondent was declared by the Returning Officer 
(the second respondent) to be elected to the Council for the Information  
Technology functional constituency.  The petitioner was the only rival candidate, 
and the decision Gazetted indicated a margin of just 35 votes had decided the  
election. 

In November of 2008, an election petition was launched by the petitioner, seeking 
an order that he be declared the winner. In response, the petitioner asserted that  
material irregularities had occurred in the election, and that the first respondent 
had engaged in illegal and corrupt conduct. The Court of First Instance dismissed 
the petition with costs, holding that the petitioner had failed to establish any  
material irregularity, illegality or corrupt conduct on the first respondent‟s part. 

The Court of Appeal then dismissed the petitioner‟s appeal on the matter, stating 
that it lacked jurisdiction in that s67(3) of the LCO barred any further appeal from 
the Court of First Instance on an election petition. Leave was granted to the  
petitioner to the Court of Final Appeal (CFA) on the basis that the question of 
whether s67(3) of the LCO was inconsistent with the function of final adjudication 
vested in the CFA by Article 82 of the BL was of great general and public  
importance. 

The Court first considered the petitioner‟s assertion that the effect of s67(3) 
amounted to an infringement of the BL. It was held that this was an  
inappropriate way of addressing the constitutionality of the section. Instead, the 
Court stated that the correct approach was to analyse whether the power vested in 
the CFA of final adjudication under Article 82 was first of all engaged and if so, 
whether this function had been justifiably restricted by s67(3). 
 

The Court noted that two important facets must be appreciated in relation to the 
power of final adjudication set out in Article 82: that access to the Court can be 
and is regulated and that any restriction or limitation must satisfy the  
proportionality test.  The Court also took the opportunity to reiterate that nothing 
in the BL states in terms that a right of appeal exists against the decisions of the 
courts, and that there is no inherent jurisdiction in any particular court to hear 
appeals, as the appellate jurisdiction of any particular court is the creation of  
statute.  

On the issue of proportionality, it was borne in mind that the election petition 
process engage both public interest and the interests of the election protagonists 
themselves, and involved substantial rights of a political nature as well as  
procedural rights. Given the importance of the work of the Legislative Council and 
the need for certainty in elections, it was said to be of the utmost importance that 
any disputes regarding propriety or legality be determined speedily. 
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“… I  have found critical the 

existence of appellate system 

procedures under the CEEO 

and s 73 of the LCO, this 

justaposed alongside the 

absence of such a procedure 

for election petitions under 

the LCO.” 

 
Ma C J 

Mok Charles Peter 

In the instant case however, the court was not dealing with a mere restriction of 
an appeal, but an elimination. It  was therefore necessary to examine the nature of 
the constitutional provision in question against the legitimate aim of speedy  
determination bearing in mind public interest above all. 

In its examination of these considerations, the court applied the concept of  
margin of appreciation. Under this approach, used often in the ECHR in the  
context of a supra-national court having regard to the views of national  
legislatures, the court has regard and pays due respect to the views of the  
legislature in relation to any statute under examination. 

In the present context, it was found that because LCO s67(3) also dealt with  
matters having direct relevance to the operation and constitution of the Legislative 
Council itself, the views of the Legislature should be accorded due weight. 

Despite its recognition that speedy determination was clearly desirable, the court 
was not persuaded that the burden on the issue of proportionality had been  
discharged. The section in question was said to go much further than necessary to 
deal with the aim of speedy determinations in election petitions. 

Considerable significance was afforded to the point that there was a possibility of 
points of constitutional importance being raised in the course of an election  
petition, and yet an applicant under s67(3) would be deprived of the ability to 
have an appellate court deal with them. 

The court also expressed difficulty in upholding the absolute ban on appeal in 
that comparable legislation within the LCO did not contain such a restriction. 
The relevant legislation, s73, also dealt with the issue of qualification or ability of 
a member to remain in the Council, but did not face similar restrictions on court 
of determination. Moreover, comparable sections of the Chief Executive Election 
Ordinance contained similar appellate provisions, in addition to the  
possibility of judicial review proceedings. 

The inconsistencies determined to be lacking cogent explanation, it was difficult 
to escape the conclusion that the bar on an appeal in an election petition under 
the LCO went much further than necessary to deal with the need to have election 
disputes quickly disposed of. 

The appeal was allowed. The court ordered a declaration that s 67(3) LCO,  
insofar as it provides for the finality of the determination of the CFI after the trial 
of an election petitions was unconstitutional and invalid and the appeal on the 
merits from the Court of Appeal was remitted for determination. 

Mok Charles Peter v Secretary for Justice cont’d 
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“ …One of the rights 

accorded to residents who 

are permanent residents is 

the right to take part in the 

conduct of public affairs 

through elections. It is a 

right of which they shall not 

be deprived, which is not 

the same as saying that the 

legislature is precluded from 

conferring a right on others 

to take part in the conduct 

of public affairs through 

elections, so long as the 

bestowal of that benefit on 

others accords with the 

Basic Law…”  

 
Stock VP 

Chan Yu  Nam 

Chan Yu Nam v Secretary for Justice 

Court of Appeal  
[2010]  HKCA  364 

7 December 2010 

Basic Law arts 25, 26, 39, 
68(2) and Annex II 
 
BORO (Cap 383) arts 1(1), 
21 (b) and 22  
 
ICCPR art 25 
 
 
 
 

Right to vote - Discrimination - Corporate voting -  
Whether only permanent residents have the right to 
vote in elections for the Legislative Council -   
Constitutionality of corporate voting scheme  
 
The applicants applied for judicial review to challenge 
the constitutionality of corporate votes for functional 
constituency elections to the Legislative Council. 

The two applicants, a taxi driver and a renovation 
worker respectively, were ineligible to vote in their  
corresponding constituencies, specifically the  
Transport Functional Constituency and the Real  
Estate and Construction Functional Constituency, 
given that the eligible electors in these constituencies 
were mainly corporate voters. ………………………... 

They sought a declaration that ss25 and 26 of the  
Legislative Council Ordinance (LCO), to the  
extent that they provided for voting by corporations in  
elections for the Legislative Council, were inconsistent 
with Articles 25, 26 and 39 of the BL, as well as  
Articles 1(1), 21 and 22 of the HKBORO, and were 
unconstitutional and of no effect. ……………... 

It was argued that Article 26 of the BL and  
Article 21(b) of the BORO  granted the right to vote 
to permanent residents of the HKSAR only. The  
relevant provisions in the LCO which empowered  
corporate bodies to vote were unconstitutional since 
corporations were not natural persons and could never 
be permanent residents of HKSAR, despite the fact 
that the authorized representative of a corporate  
elector for a functional constituency was a HKSAR  
permanent resident. Therefore, it was unconstitutional 
for corporations to enjoy the right to vote in elections 
for the functional constituencies of the Legislative 
Council. 

The applicants also put forward a secondary argument 
that the authorization of corporate bodies to vote in 
functional constituencies discriminated against those 
who  were  deprived  of the means to form a company,  

 

 
 



 

 

 “... [T]he vote of the 

permanent resident (the 

authorized representative) 

may be cast as agent for a 

prescribed body. It may be 

argued that in this way, 

Article 26 is not breached 

by ss25 and 26 of the 

Ordinance since the vote of 

a corporate elector is 

required to be cast by a 

permanent resident…”  

 
Stock VP 

Chan Yu  Nam 
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Chan Yu Nam v Secretary for Justice cont’d 

hence the relevant provisions of the LCO were unconstitutional as being contrary 
to Article 25 of the BL (and Articles 1(1), 21(b) and 22 of the Hong Kong Bill of 
Rights Ordinance) which guaranteed equality before the law.  

In considering the primary argument raised by the applicants, Stock VP noted that 
under the LCO, the corporation did not itself cast the vote, but instead the  
authorized representatives of those corporate electors, who must be permanent 
residents, cast the vote in elections for the functional constituencies of the  
Legislative Council. Accordingly, Article 26 of the BL was not violated since the 
votes were always cast by HKSAR permanent residents. Stock VP held that the 
issue was whether the BL, including Article 26, intended to permit corporate vot-
ing at elections.  

In order to properly construe Article 26 of the BL, Stock VP adopted  a purposive 
approach and enumerated a comprehensive historical account of the development 
of elections for the functional constituencies of the Legislative Council in Hong 
Kong. He noted that the appointment of authorized representatives by corporate 
electors to vote on their behalf was established as an essential part of the electoral 
arrangement when the functional constituencies of the Legislative Council were 
introduced in 1985. He also recognized that the incorporation of corporate voting 
in functional constituencies played a vital role in the development of the 
HKSAR‟s political system, given that the key players and stakeholders among the 
functional constituencies were corporate bodies with significant economic and 
social interests. The extension of voting rights to corporate bodies for the  
functional constituencies of the Legislative Council achieved the purpose of  
making gradual progress from an appointed legislature to the goal of universal  
suffrage. Accordingly, corporate voting for functional constituencies had always 
been a crucial part of Legislative Council elections. 

Stock VP then came up with an alternative view in interpreting Article 26 of the 
BL. In his view, Article 26 of the BL granted the right to take part in the conduct 
of public affairs of the HKSAR through elections to HKSAR permanent residents. 
Moreover, he noted that Article 26 was not intended to make the voting right  
exclusive to permanent residents, and observed that Article 26 was prescribed in 
the Chapter of the BL entitled “Fundamental Rights and Duties of the  
Residents.” 

The court found that Article 26 should be read together with Annexes I and II of 
the BL and held that when taking into account the historical development of  
elections for functional constituencies, along with the fact that corporate voting 
was already well established at the time the BL was drafted and that the vote of the 
authorized representative could be cast as agent for a prescribed body, there was 
no breach by the relevant provisions in the LCO, in particular given that the vote 
of a corporate elector was required to be cast by a permanent resident.   
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“ …[A]rticle 68 provides 

that the method for forming 

future legislative councils is 

to be „in accordance with 

the principle of gradual and 

orderly progress‟ with an 

„ultimate‟ aim of universal 

suffrage.”    

 
Stock VP 

Chan Yu  Nam 

Stock VP also rejected the applicant‟s subsidiary argument that only allowing  
companies to vote discriminated against individuals who did not possess any  
financial means to own and control companies, and thereby violated the right to 
equality and protection against discrimination under Article 25 of the BL. He 
found that such argument derived from a false premise and it was difficult to see 
how the subsidiary argument based on equality or discrimination could lead to the 
applicants‟ ultimate goal of striking down corporate voting. The qualification for 
voting or empowering an authorized representative to vote on behalf of a  
corporate body, was not the ability to form a company at a given point in time, 
but rather the recognition as a key player or stakeholder within certain sectors of 
society. The mere formation of a corporate body did not automatically grant that 
individual the right to vote in a functional constituency. 

Taking into account the legislative intent of the BL, the court rejected the  
applicants‟ challenge to the constitutionality of corporate voting in functional  
constituencies. Corporate voting had already been established when the BL was 
drafted, and Article 26 was not intended to make voting rights exclusive to 
HKSAR permanent residents only.  

 
Right to life and personal liberty – Whether  
mandatory death penalty under Misuse of Drugs Act 
violated right to equal protection of the law –
Consistency of constitutional interpretation with in-
ternational law obligations - Whether mandatory 
death penalty breach of Customary International Law 
 

The appellant was convicted under the Misuse of 
Drugs Act of trafficking a controlled substance and 
sentenced to suffer the mandatory death penalty. He 
appealed  against  his sentence on the grounds that the 

        mandatory sentencing regime violated his right to life 
        under Article 9(1) of the Constitution of the Republic 
       of Singapore and the right to equal protection of the 
         law under Article 12(1). 
  

 

Yong Vui Kong v Public Prosecutor 

International Jurisprudence 

Court of Appeal  
Singapore 

[2010] SGHC 235 

14 May 2010 

Constitution of Singapore 
arts 9(1) and 12(1) 
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The challenge to Article 9(1) was made on two limbs, the first being that the  
expression „law‟ in the Article, which provided that “[n]o person shall be deprived 
of his life or personal liberty save in accordance with law”, did not include laws 
which imposed an inhuman punishment, and thus the mandatory death penalty 
was not „law‟ for the purposes of Article 9. The second challenge to the  
maintained that the expression „law‟ included customary international law (CIL), 
and, since CIL prohibited the mandatory death penalty as an inhuman  
punishment, the provisions in the Misuse of Drugs Act violated Article 9(1) and for 
that reason were not law.  
 
The court dismissed the appeal, holding that Article 2(1) of the Singapore  
Constitution defined „law‟ inter alia to include „written law‟. The Mandatory Death 
Penalty was therefore „law‟ within the meaning of Article 9(1). 

The court accepted that Article 9(1) did not justify all legislation, citing by way of 
example legislation which violated fundamental rules of natural justice or which 
was in effect a legislative judgment directed at securing the conviction of particular 
known individuals or which was of so absurd or arbitrary a nature that it could not 
have been contemplated by constitutional framers as being „law‟. 

Nevertheless, it was found that Article 9(1) contained no express prohibition 
against inhuman punishment and could not be interpreted to contain such an  
implied provision. An express constitutional provision prohibiting inhuman  
punishment had been proposed to the Government in 1966 by the Wee  
Commission and had been rejected. As such, the Privy Council decisions relied on 
by the applicant could be distinguished, on the grounds that the decisions were 
concerned with the interpretation of express constitutional provisions prohibiting 
inhuman punishment. 

The Privy Council decisions relied on by the applicant were further distinguished 
on the grounds that they were concerned with murder, which the court held to be a 
crime “often committed in the heat of passion”. The court held that in the case of 
large scale trafficking in drugs, the motive was cold calculated greed, thus the 
likelihood of a considerable variation in moral blameworthiness of the offender was 
more theoretical than real. 

On the applicant‟s reliance on Mithu, in which the Supreme Court of India held 
that the mandatory death sentence was inconsistent with the Indian equivalent of 
Article 9(1), the court held that the case did not assist the applicant for three rea-
sons: 
 
First, the Supreme Court of India applied a „fair, just and reasonable‟ test to  
determine the constitutional validity of laws. This was held to be too vague a test of  

 

Yong Vui Kong v Public Prosecutor cont’d 

“[T]here is no legitimate 

basis for this court to now 

expand, via an interpretive 

exercise, the scope of Article 

9(1) so as to include a 

prohibition againt inhuman 

punishment.” 

 
 

Yong Vui Kong v Public 
Prosecutor  



 

 

“[R]eference to 

international human rights 

norms would not be 

appropriate where the 

express wording of the 

Singapore Constitution is 

not amenable to the 

incorporation of the 

international norms in 

question, or where 

Singapore‟s constitutional 

history is such as to 

militate 

against ...incorporation...” 
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Yong Vui Kong v Public Prosecutor cont’d  

constitutionality, as it hinged on the ability of the court‟s view of the  
reasonableness of the law, and thus required the court to intrude into the  
legislative sphere of Parliament as well as engage in policy making. 

Second, the Indian Supreme Court was said to have paid no regard to the overall 
context of the Indian equivalent of Article 9(1), which applied not only to the  
deprivation of life, but also to the deprivation of personal liberty. If the mandatory 
death penalty was unconstitutional because it precluded judicial discretion in  
sentencing, then the Singaporean court concluded that by extension all  
mandatory and fixed minimum and maximum sentences would be  
unconstitutional. Even if it could be concluded that the distinction between the 
death penalty was that it was qualitatively different from other punishments, the 
court concluded that Article 9(1) did not circumscribe Parliament‟s power to  
legislate for the imposition of the death penalty as a mandatory punishment. 

Third, it was decided that the Supreme Court of India had given the Indian 
equivalent of Article 9(1) pride of place in India‟s constitutional framework, and 
has thus given it an expansive interpretation. Noting that this was understandable 
having regard to India‟s economic, social and political conditions, it was reiterated 
that it was not possible to give the Singaporean Constitution the same expansive 
interpretation. 

The court disagreed with the second limb of the challenge, that the expression 
„law‟ in Article 9(1) included CIL, thus prohibiting the imposition of a mandatory 
death penalty. It was held that CIL was incorporated into domestic law by the 
courts as part of the common law in so far as it was not inconsistent with domestic 
rules which had been enacted by statutes or finally declared by the courts. Given 
the existence of the mandatory death penalty in several of Singapore‟s statutes, 
and the rejection of the Wee Commission‟s recommendation to include a  
constitutional prohibition against inhuman punishment, any CIL rule prohibiting 
such punishment, let alone a CIL rule prohibiting the penalty specifically as an 
inhuman punishment could not be treated as „law‟ for the purposes of Article 9
(1). 

The court went on to declare that there was no CIL rule at all prohibiting the 
mandatory death penalty as inhuman punishment. It found that the test for the 
existence of CIL as established by the International Court of Justice, was the exis-
tence of extensive and virtually uniform state practice and opinio juris, and that the 
substance of CIL was to be looked for primarily in the actual practice and opinio 
juris of States. In the court‟s opinion, the existence of 31 States which retained the 
mandatory death penalty for drug-related and other serious offenses demonstrated 
the lack of extensive and virtually  uniform state practice necessary to establish the 
prohibition of the penalty as an inhuman punishment as a CIL rule. 
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The challenge raised against the right to equal protection of the law (Article 12(1)) 
was dismissed on the basis that the classification of offenders for sentencing  
purposes was founded on intelligible differentia and the differentia had a rational 
relation to the social object sought to be achieved by the law in question. The 
15gm differential was found to be rational to the legislative objective of stamping 
out the illicit drug trade. It was accepted that while the 15gm differentia was con-
stitutional, this did not mean that it was the best possible differentia, however, 
such questions as to differentia were considered questions of social policy, which 
was in the province of the Legislature and not the Judiciary. 

Pointing back to the rejection of the inclusion of a constitutional prohibition 
against inhuman punishment, the court rounded out its decision by adding that 
there was simply no room for the argument that the mandatory death penalty was 
not „law‟ for the purposes of Article 9(1) because it prescribed an inhuman  
punishment. Changes in CIL and any foreign constitutional or judicial  
developments in relation to the mandatory death penalty as inhuman punishment 
would have no effect on the scope of Article 9(1). Any change in this regard had to 
be done by Parliament and not by the courts under the guise of constitutional  
interpretation. 

The applicant later failed in his appeal for clemency launched in the aftermath of 
the Supreme Court‟s decision in the instant  case. On 17 January 2011, the Court 
of Appeal heard argument on a fresh appeal launched the grounds that the  
process of clemency had been prejudiced by public statements made by the  
Minister of Justice in favour of his execution. The court has reserved judgment on 
the appeal.   
For commentary on this case,  see article by Pojen Yap (2010) 40 HKLJ 577-592. 
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Extradition –Interplay between the principle of non-
refoulement and extradition – Power to extradite a 
person with refugee status – Reasonableness and  
fairness in determination of surrender of a refugee  
for  ex tradi t ion  –  Burden of  proof  
 
The appellants fled from Hungary to Canada and were 
given refugee status protection in 2002. Years later, the 
Hungarian government issued an international arrest  
warrant against the appellants and requested Canada to 
extradite them in respect of a charge of fraud.  

 

Nemeth v Minister of Justice of Canada 

“[T]he Singapore 

Constitution does not 

contain any express 

prohibition against inhuman 

punishment.”  
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The   Minister   of   Justice  ordered  their surrender for  extradition  despite  the   
fact  that  both applicants had awarded refugee status and had been granted  
permanent residency. This decision was upheld on review by the Court of Appeal.  

At the outset, the Court noted that provisions relating to expulsion and return lie 
at the heart of the protections accorded to refugees under the Refugee  
Convention. However, while the main legislative vehicle for implementing  
Canada‟s international obligations was the Immigration Refugee Protection Act 
(IRPA), the court held that removal by extradition should be dealt with by the  
Extradition Act (EA). The word „removal‟ in s115 of the IRPA had a specialized 
meaning that did not include removal by extradition, these types of removal were 
clearly within the ambit of s44 EA, and the international obligations in  
respect of non-refoulement were fully satisfied by a correct interpretation and  
application of the relevant section. 

On the applicant‟s assertion that the EA did not expressly address the extradition 
of a person with refugee status, it was held that such „silence‟ in the legislation 
would not divest the power of the Minister of Justice to extradite, even where that 
person had been granted refugee status by the IRPA. The Minister‟s power to  
surrender an individual for extradition was discretionary, and while the EA  
contained no express reference to refugees, s 44(1) provided that the Minister must 
refuse if a) the surrender would be unjust or oppressive, or b) the request is made 
for the purpose of prosecuting or punishing the person by reason of their race, 
religion, nationality, ethnic origin, language, colour, political opinion, sex, sexual 
orientation, age, mental or physical disability or status or that person‟s position 
may be prejudiced for any of those reasons.  

Where the requesting state is the one from which the refugee has been granted 
prosecution, s44(1)(b) must be considered. The Court explained that the  
provision was adopted to serve the purpose of protecting against prejudice in the 
requesting state, and was thus comprised of two branches of protection:  
prosecution and persecution. This was so in particular because any extradition 
would constitute a violation of the requested state‟s obligations in relation to  
non-refoulement. As such, the burden should not be placed on the person who has 
refugee status to prove to the Minister that the conditions which led to the  
conferral of refugee protection have not changed.  

The appeal was allowed. The Minister‟s reliance exclusively on s44(a), requiring 
the applicant‟s to establish, on the balance of probabilities, that they would face 
persecution on their return to Hungary and that such prosecution would be  
fundamentally unacceptable to Canadian society was fundamentally flawed. The 
threshold imposed by the Minister was too high, the wrong burden of proof  
applied and he was found to have acted unreasonably in reaching his conclusions.  

  

 

“[T]he Minister of Justice 

did not apply the correct 

legal principles when he 

decided to surrender the 

appellants for extradition. 

He imposed on them the 

burden of showing that they 

would suffer persecution if 

extradited and by doing so, 

gave insufficient weight to 

the appellants‟ refugee 

status and to Canada‟s 

non—refoulement 

obligations.” 
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M61 and M69 v Commonwealth of Australia 

 Administrative law – Procedural fairness – Error of 
law - Whether ―offshore entry persons‖ owed  
protection obligations under Refugees Convention as 
amended by Refugees Protocol – Claimants detained 
– Whether continuing detention lawful – Procedural 
fairness and lawfulness of review process.  
 

The plaintiffs entered Australian territory by entering 
the Territory of Christmas island, a territory which the 
Australian Migration Act (the „Act‟) calls an „excised 
offshore place‟.  The Act provides that persons who  
enter Australia at an excised offshore place become 
„unlawful non-citizens‟ by virtue of that entry, and, as 
such, are precluded from making an application for the 
class of visas known as protection visas. As such, they 
cannot engage in those provisions of the Act which 
would oblige the Minister to consider an application 
and exercise his discretion in favour of granting a visa. 

 
During their detention, officers of the Department of 
Immigration and Citizenship made a negative Refugee 
Status Assessment (the „RSA‟) of the plaintiffs‟ cases.  
Each plaintiff then applied for a review of the RSA  
decision, and this was provided by an „Independent 
Merits Review‟ (the „IMR‟), a review essentially  
undertaken by officers not of the Department, but who 
had been engaged by way of a contracting out  
procedure. Both applicants were unsuccessful in the 
review. 
 

The Plaintiffs instituted proceedings alleging that they 
were not afforded procedural fairness during the  
original assessment or the subsequent review. Each  
alleged that the person who undertook the assessment 
and the relevant review made errors of law by not  
treating themselves as bound to apply the relevant  
provisions of the Act, and by way of consideration of 
what the courts have held about the way in which the 
criterion of being a person to whom Australia owes 
protection should be applied. 

  

“The obligation to afford 

procedural fairness is not 

limited to cases where the 

exercise of power affects rights 

in the strict sense, but extends 

to the exercise of a power 

which affects an interest or a 

privilege” 

 
M61 and M69 v 

Commonwealth of 
Australia 

High Court of  
Australia 
[2010] HCA 41 

11 November 2010 

 

Australian Migration Act 

arts 46A and195A 



 

 

The court held that under s46A (the „saving provision‟ which enable only the 
Minister personally to grant protection visas to those denied at the RSA and 
IMR stages where it is in the public interest to do so) and s195A (whereby the  
Minister is personally enabled to grant a visa even where there has been no  
application), the Minister had to decide to consider exercising power in every 
case where an offshore person claims to be a person owed protection obligations. 
As such, it could not be said that the RSA and IMR processes taken in respect of 
each plaintiff were “undertaken in exercise of non-statutory executive power” as 
was contended by the defendants, they were in fact steps to be taken under and 
for the purposes of the Migration Act, and thus subject to scrutiny. 
 

Moreover, since the making of inquiries prolonged the plaintiffs‟ detention, the 
rights and interests of the plaintiffs to freedom from detention at the behest of 
the Australian Executive were directly affected. This compelled those who made 
inquiries to act according to law, and to afford procedural fairness to the  
plaintiff‟s suffering constrained liberty. As a result, the court considered that in 
conducting a review, the reviewer was bound to afford procedural fairness to the 
person whose claim was being reviewed, and was bound to act according to the 
law by both applying the Act and Australian caselaw. 
 

On the grant of relief appropriate in the instant case, the court explained that 
because the provisions of ss46A and 195A state in terms that the Minister does 
not have a duty to consider whether to consider whether to exercise the power 
given by the section, an order of mandamus would not assist.  By extension, a  
certoriari to quash the decision would be of no utility. 
 

The court thus determined that the remedy to the plaintiff‟s claim was that a  
declaration should be made in each case that the processes undertaken to arrive 
at the reviewer‟s recommendation were flawed in the respects identified. While 
in many cases the conclusion that mandamus and certoriari do not lie would  
demand a further conclusion that a declaration would produce no foreseeable 
consequences for the parties, the instant case was an exception, in that the  
declatory relief here was directed to determining a legal controversy. The  
plaintiff‟s had a „real interest‟ in raising the questions to which the declaration 
would go, the procedures in question beared directly upon the  
exercise of power to avoid breach of international obligations, and there was a 
considerable public interest in the observance of the requirements of  
procedural fairness in the exercise of the relevant powers.  
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“[T]he reviewer did not put 

to the plaintiff country 

information she had before 

her concerning the 

treatment of failed asylum 

seekers returning to Sri 

Lanka. Not putting the 

substance of the country 

information to the plaintiff 

for his consideration and 

comment denied him 

procedural fairness.” 
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 Administrative law – Procedural fairness -  Error of 
law - Whether ―offshore entry persons‖ owed  
protection obligations under Refugees Convention  
 
The complainants were husband and wife, and were 
both citizens of Turkey of Kurdish ethnicity. At the 
time of the complaint, they were both in Sweden,  
awaiting deportation to Turkey. Their complaint 
claimed that the forcible return of the husband to  
Turkey, where he would be prosecuted under  
legislation that could see him sentenced to 15 years‟  
imprisonment and subject to torture by the security 
forces. 

In 1991, the husband, a teacher, became a member of 
the PKK, and was sent to join fighting forces in Iraq 
and later Damascus. He met his wife, who was a PKK 
soldier, in Iraq in 2003. Relationships between  
members was forbidden by the PKK, and the husband 
was arrested and detained for 30 days as a result. He  
deserted the PKK and arrived in Sweden four days 
later. 

The applicant submitted that he was wanted by the 
military and the police, who had searched for him at 
his parent‟s home. The family‟s phone had been 
tapped, and his siblings had been forced to accompany 
the authorities while they searched for the claimant in 
the mountains on several occasions. He provided letters 
confirming that he would be prosecuted for crimes  
under Turkish criminal legislation. He explained that 
he had been detained under false accusations in 1989 
on and had endured beatings and was subjected to  
electric shocks. The claimant was at that time able to 
demonstrate that the accusations were false and was 
released.  He also stated that he would be killed by the 
PKK in retaliation for leaving the organisation without 
permission.  

The Committee noted that certain improvements had 
been made with respect to the human rights situation 
in   Turkey,   including   a   zero-tolerance   policy   and  
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“Many of the recent reports… 

indicate that there are an 

increasing number of reports 
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security and police forces 

outside official premises and 
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and document.”  
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legislative changes. It also noted the complainants‟ argument that despite these changes, there remain  
reports of incidents of torture during police custody. It was decided that according to  various sources,  
serious allegations that the security and police forces continued to use torture remained despite current 
government policy.  

The aim of the determination was to establish wither the husband would be personally at risk of being  
subjected to torture in Turkey after his return. The Committee found that there was a real risk that the  
complainant would be arrested, detained and sentenced to a long term of imprisonment, and cited the 
information provided by the claimant as to the criminal case initiated against him as sufficient  
information to draw this conclusion. 

The complainant was a PKK member for 14 years, and that there were strong indication he was wanted in 
Turkey and thus likely to be subjected to enforced confession. There was a real, personal and foreseeable 
risk of the complainant being subjected to torture if he were returned, in breach of Article 3. As to the 
complainant‟s claim that he would be killed by the PKK in retaliation for deserting, the Committee  
considered that the issue of whether the State party had an obligation to refrain from expelling a person 
who might risk pain or suffering inflicted by a non-governmental entity, without the consent or  
acquiescence of the government, fell outside the scope of Article 3 of the Convention.   

Munir Aytulin and Lilav Guclu v Sweden cont’d 
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